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IN THE

United States Circuit Court of Appeals

for the ninth Circuit.

J. R. HECKMAN et al.,

vs.

CARL A. SUTTER et al.,

Appellants,

Appellees.

No. 792

PETITION FOR REHEARING.

To the Honorable the Judges of the United States

Circuit Court of Appealsfor the Ninth Circuit

:

Representing a party to an action now pending in

the Supreme Court of the State of California on appeal

from the Superior Court of the City and County of San

Francisco, involving the right to conduct fishing opera-

tions on the shores of Alaska by drawing seines across

the tide lands, we have asked and obtained leave to file

a petition for a rehearing of the above entitled case or

for a modification of the decision of this court thereon.

As we read the opinion of this court already rendered

in the case the decree of the lower court has been

affirmed on the ground that the word "lands" in Sec.

tion 8 of the Act of Congress of May 17, 1884 (23



Stats, at Large p. 24) providing a civil government for

Alaska, should be construed as including tide lands;

and that those who carry on fishing operations by

drawing their seines across such lands are in " posses-

sion" of the lands within the meaning of the act and

are therefore not to be "disturbed" in such "possession".

We find nothing either in the opinion rendered by the

court below in granting the decree which has been now

affirmed, nor in the argument of counsel before this

court, to indicate that such a construction of the law

had been suggested in this case prior to the rendition

of its opinion by this court. Other questions in the

case had occupied the entire attention of court and

counsel.

On the other hand, if the decision is to stand its

effect will certainly be far-reaching. It is well known

that the Alaskan fishing industry is an enormous one.

It is not perhaps equally well known, but it is the fact,

that to the method all but universally followed in catch-

ing these fish the use of the tide-lands for the drawing

of seines is absolutely essential. To declare that a

person who has used or is using these lands for that

purpose is in possession of the lands, and under Sec-

tion 8 of the Act of 1884 cannot be disturbed in such

possession, is to restrict the right of fishery to the for-

tunate few, and under the guise of upholding a pos-

sessory right to land, is to vest in these few the

exclusive ownership of the millions of fish that come

and go in the waters that flow over these lands. We
ask that before a principle of such vital importance is

finally laid down, a principle, which, as we have said,
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has not even been argued at all before this court, an

opportunity be given for its discussion.

We ask, for another reason, to be allowed to discuss

this question. It appears from the record in this case

that the Alaska Packers Association is the main if not

the only party in interest amoug the appellants in the

case. On its counsel then would devolve the burden of

the argument against the particular application of the

Act of 1884 which this court has made. The Alaska

Packers Association is, however, a party to the action

already referred to which is now pending in the Su-

preme Court of the State of California, and in that

action is interested in upholding the very application

of the statute on which in the case at bar a decision

adverse to its interests is based. It is represented in

both cases by the same counsel. With the highest

opinion of their fairness and while feeling confident

that they would conscientiously endeavor to present to

both courts to the best of their ability the true state of

the law, we cannot but feel that, upon a question of such

moment, this court should have before it the argument

of other counsel than those who cannot obtain from

this court upon this particular question a decision

favorable to their client without establishing a prece-

dent which will be used against that same client in

another court.

The considerations to which we wish to direct the

attention of the court in support of our coutention that

Section 8 of the Act of May 17, 1884, will not bear the

construction which the court has given it are the fol-

lowing:



I. The "lands" mentioned in the section in

QUESTION WERE NEVER INTENDED BY CONGRESS TO IN-

CLUDE TIDE lands. Tide lands form A CLASS by

THEMSELVES IN ALL LEGISLATION RELATING TO THE

PUBLIC LANDS AND ARE NOT INCLUDED IN SUCH LEGIS-

LATION UNLESS EXPRESSLY DESIGNATED.

II. THE USE OF TIDE LANDS FOR FISHING PURPOSES

IS ONLY THE EXERCISE OF A COMMON RIGHT AND CAN-

NOT BE SAID TO CONSTITUTE "POSSESSION" OF SUCH

LANDS.

III. The right of fishery is on the same plane

with that of navigation; and nothing but the

most explicit language should be construed as

giving a possessory right to lands covered by

the flow of the tide which should exclude the

public in its enjoyment of either the one right

or the other.

1.

Tide lands are not included in the "lands" referred to

in the act.

The fundamental difference betweeu uplands and tide

lands is recognized in all the legislation in regard to

the disposition of the public lands and in the decisions

of the Supreme Court of the United States in constru-

ing this legislation. Iu

Hardin vs. Jordan, 140 U. S. 371,

that court said:

"With regard to grants of the government for

lands bordering ou tide water, it has been distinctly

settled that they only extend to high water mark,



and that the title to the shore and lands under

water in front of lands so granted enures to the

state within which they are situated, if a state has

been organized and established there. Such title

to the shore and lands under water is regarded as

incidental to the sovereignty of the state—a portion

of the royalties belonging thereto, and held in trust

for the public purposes of navigation andfishery—
and cannot be retained or granted out to individ-

uals by the United States."

In

Shively vs. Boiulby, 152 U. S. 1,

at page 48, it said:

"We caunot doubt, therefore, that Congress has

the power to make grauts of lands below high
water mark of navigable waters in any territory of

the United States, whenever it becomes necessary to

do so in order to perform international obligations,

or to effect the improvement of such lands for the

promotion and convenience of commerce with foreign
nations and among the several states, or to carry out

other public purposes appropriate to the objects for
which the United States hold the territory.

"But Congress has never undertaken by general

laws to dispose of such lands. And the reasons are

not far to seek. * * *

"The Congress of the United States, in dispos-

ing of the public lands, has constantly acted upon
the theory that those lands, whether in the interior,

or ou the coast, above high water mark, may be

taken up by actual occupants, in order to encourage
the settlement of the country; but that the naviga-

ble waters and the soils under them, whether within

or above the ebb and flow of the tide, shall be and
remain public highways; and, being chiefly valuable

for the public purposes o f commerce, navigation and
fishery, and for the improvements necessary to

secure and promote those purposes, shall not be

granted away during the period of territorial gov-

ernment; but, unless in case of some international



duty or public exigency, shall be held by the

United States in trust for the future states, and
shall vest in the several states, when organized
and admitted into the Union, with all the powers
and prerogatives appertaining to the older states

in regard to such waters and soils within their

respective jurisdictions; in short, shall not be

disposed of piecemeal to individuals as private

property, but shall be held as a whole for the

purpose of being ultimately administered and
dealt with for the public benefit by the state, after

it shall have become a completely organized com-
munity."

And again in the same case (152 U. S. 57):

"Lands under tide waters are incapable of culti-

vation or improvement in the manner of lauds

above high water mark. They are of great value

to the public for the purposes of commerce, naviga-

tion and fishery. Their improvement by individ-

uals, when permitted is incidental or subordinate to

the public use and right. Therefore the title and
the control of them are vested in the sovereign for
the benefit of the whole people."

See also as drawing this same distinction:

Morris vs. United States, 174 U. S. 196, 237;

Mann vs. Tacoma Land Co., 153 U. S. 273;

Illinois Central R. R. Co. vs. Illinois, 146 U. S.

387;

Barney vs. Keokuk, 94 U. S. 324.

In one of these cases the court had under consider-

ation a question somewhat similar to the one presented

here. The case involved an act of Congress whereby

it had been provided that the claimant of the Miranda

grant, the grant having failed of confirmation, might

select au equivalent quantity of land elsewhere. The

right to locate tide lands on Puget Sound was claimed,



and one argument advanced 'in support of it was that

the original Miranda grant had included tide lands.

The court held, however, that no express mention of

tide lands having been made in the act, they were not

included, saying:

"If Congress had thought that it was necessary in

order to do justice that he should be permitted to

select an equal quantity of land of like character

it was easy to have expressed that intention.

Having failed to do so, and omitted any reference

to tide lands, its donation to him is to be construed
as any other grant of the government, and no un-
expressed and unsuggested intention should be

attributed to Congress."

Mann vs. Tacoma Land Company, 153 U. S. 273,
285.

Washington, we may add, was then a territory.

It seems to us that section 8 of the Act of 1884 car-

ries in itself clear indications that it was intended to

be no more than an application to Alaska of a part of

the general system. The creation of a "land district"

and of a "land office" in Alaska and the extension over

the district of all of the land laws, would still exclude

from the jurisdiction of that office the tide lands. Can

it be said that a limited extension of such laws, where

no mention of tide lands is made, would include what

the extension of all the laws would exclude? The lan-

guage in Shively vs. Bowlby {supra), that Congress

" in disposing of the public lands, has constantly acted

" upon the theory that these lands, whether in the in-

" terior, or on the coast, above high water mark, may
" be taken up by actual occupants, in order to encour-

" age the settlement of the country", states, as it seems
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to us, what is implied by the Act of 1884, that "actual

occupants" of lands, subject ordinarily to disposition by

the land office under general laws, shall not be dis-

turbed, but that the terms upon which the title to such

lands may thereafter be acquired, shall be determined

by Congress. But Congress, as the Supreme Court

has so often said, never has disposed of tide lands.

These are reserved for the use of the State hereafter to

be born. How, then, can it be said that the lands re-

ferred to in the Act of 1884 as lands to which Cougress

will hereafter make title on terms to be prescribed, can

include lands to which Congress, in recognition of the

sovereignty of the future State, has ever up to this

time refused to make title under any circumstances?

The entire section should be read in the light of the

practice of the government and the decisions of the

Supreme Court. Section 12 of the same Act of 1884

seems to give strength to this view. It provides for a

report as to "what rights by occupation of settlers

" should be recoguized and all other facts that may be

" necessary to enable Congress to determine what

" limitations or conditions should be imposed when

" the land laws of the United States shall be extended

" to said district". The "land laws of the United

States", as we have seen, exclude tide lands abso-

lutely. These have no place in the system. The

general government professes to hold them in trust for

the future State. If then, it is not to be gathered by

distinct words to that effect from the Act of 1884, that

for the first time in its history the United States pro-

poses to dispose of the tide lands of Alaska to private

persons upon terms to be prescribed by Congress, it
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seems to us that it is patent that the lands referred to

in the act are such lands only as the United States, in

accordance with its policy of a hundred years and the

interpretation of the Supreme Court, will give title to

in favor of the citizen.

II.

The use of tide lands for the conduct of fishing opera-

tions is not "possession" of the lands.

Even though it were conceded, however, that there

might be some possession of tide lands which it was

the purpose of the Act to protect, it is submitted that

such possession must be something that is commonly

recognized as such, and that the use of tide lands

for fishing purpuses does not constitute such possession.

If a house or a wharf had been built out over the tide

lands, the possession of the lands for such a purpose

might be within the spirit of the act, although tide

lands and not uplands were in question. But such a

possession would be of the same character as that which

miyht exist in respect of the upland. It is in its nature

exclusive and belongs to the category of possessory

rights which it is the characteristic of our law to recog-

nize as vesting in the individual to the exclusion of the

public.

But an exclusive right of possession for fishing pur-

poses is the exception and not the rule under our sys-

tem of jurisprudence. That principle is too well settled

for the citation of authority. It was clearly laid down

by the court below in its opinion in this case. In the

absence of a special enactment the navigable waters of
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the sea and the lands over which the tide ebbs and

flows are open to the fishing operations of all comers.

The value of the lands lies not in their character as

lands, but in the fact that the water flows over them

and brings with it the fish. In carrying on fishing

operations across these lands the individual is no more

exercising a right of possession over the lands than he

would be exercising a right of possession over a public

street by walking along it, or than he would be exer-

cising a right of possession over the bed of a river by

sailing his boat across the surface of the water.

Such was unquestionably the condition of the law

when the Act of May 17, 1884 was passed. Would it

not then require a more explicit declaration to alter the

law than that contained in the mere statement that

those in possession of lands in Alaska should not be

disturbed in such possession? Is it not indeed giving

the words greater weight than they can possibly bear,

to say that this declaration elevated what had thereto-

fore been the mere exercise of a common right to the

dignity of an exclusive possession? At the time the

act was passed it could not be said that those who were

using tide lands for fishing purposes were in "posses-

sion" of such lands. Under the then existing law the

word would have been as inapplicable to the fisherman,

as it would to the individual who made use of a public

street, or the boatman on a navigable river. But the

law should certainly be construed in the light of pre-

existing law and pre-existing conditions and should not

be construed as establishing a new kind of possession

not theretofore existing by a mere declaration of the

incidents that should attach to possession.
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III.

All possession of tide lands in the absence of unequivo-

cal legislation to the contrary is subordinate to the

public right of fishery.

Under the doctrine of the cases which we have re-

ferred to as distinguishing between tide lands and other

public lands the very basis of the distinction drawn is

that on tide lands the public right of navigation and

fishery is paramount to any private ownership, and that

private ownership of tide lauds must be so exercised as

not to interfere with these paramount rights. The

building of wharves on tide lands is permitted because

and when such wharves are an aid and not an im-

pediment to navigation. The reclamation of tide lands

under the legislative policy of the states is permitted

and encouraged only where such reclamation adds to

the arable area of the states territory which serves no

useful purpose for navigation or fishery. This court

in its opinion in this case has referred to this principle

but has seemed to limit its operation to the right of

navigation only. It is submitted that the doctrine is

subject to no such limitation. The association in the

extracts from Shively vs. Bowlby {supra), which we

have already quoted at length, of the words "navigation

and fishery'
1 ''

is surely something more than an acci-

dent. The Supreme Court would not have coupled the

two together if they were not affected by the same con-

sideration. If then possession of the tide lands is

under the general policy of our law to be deemed sub-

ordinate to the common right of navigation and fishery,

it would seem clear that more explicit language than
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that of Section 8 of the Act of 1884 would be required

to reverse this policy as regards the tide lands of

Alaska.

Nor does the construction given to the statute by this

court require this extreme conclusion. Even though

the "lands" mentioned in the section are to be construed

as including "tide lands", and even though a use of

them for fishing purposes is to be regarded as "posses-

sion" of them, and therefore guaranteed by the act

against disturbance, there may still be room for the

exercise of the public right of fishery by others. The

wayfarer may be protected from disturbance in his use

of a public highway, the boatman in his use of a navig-

able river, without the necessity of excluding everyone

else from enjoyment of the street or the river. It

is submitted therefore that if the construction indicated

by this court is to be adhered to, this use of the tide

lands by the individual should still be subordinated to

the use of them by the public for the same purpose.

The court below seems to have gone to the other

extreme and to have ruled that the use of these tide

lands by complainants for fishing purposes was not only

not to be subordinated to the public use, but was abso-

lutely to exclude any use of the lauds by others for the

same purpose. It is true that the decree was based on

an entirely different principle from that on which this

court has placed its affirmance of the decree. We do

not understand that this court has given its sanction to

the peculiar doctrine of the right of access to the up-

lands which the lower court adopted. But an affir-

mance of the decree without modification, though such
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affirmance is rested cm the doctrine that the Act of 1884

protects complainants in their use of tide lands for fish-

ing purposes, involves necessarily the ruling that the

Act gives to those so using the lands the right to their

exclusive use. It is submitted that there is no language

in the statute which justifies such an extreme ruling,

and that the ruling is in square conflict with the well

settled doctrine that the tide lands are held in trust by

the government for the people, and that this trust in-

volves as its first duty the protection of the public

rights of navigation and fishery. If the Act of 1884

is to be construed as applying to tide lands, and if it is

to be construed as intended to furnish protection to

those using such lands for fishing purposes, it is sub-

mitted that such "possession" must still yield to the

public right of fishery which the appellants were at-

tempting in this case to exercise. The decree may

direct the appellants not to interfere with the exercise

by complainants of the right to fish across these tide

lands, but we submit that the court should not also, as

it seems to have done, enjoin the appellants from exer-

cising themselves this common right of fishery.

It is respectfully submitted that for the reasons given

a rehearing of this case should be granted.

Page, McCutchen, Harding & Knight,

Amici Curicp.
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Certificate of Counsel.

I hereby certify that the foregoing petition for re-

hearing is in my judgment well founded, and I further

certify that it isjiot interposed for delay.

Dated the ^-^-— day of December, 1902.

Charles Page.


